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Selecting an Executor
What is an executor?
An executor is a personal representative who acts for you after your death. You nominate or designate an executor in your will to
settle your estate. The person chosen will act in your place to make decisions you would have made if you were still alive. The
probate court has final approval, but the court will generally confirm your nomination unless there are compelling reasons not to.
An executor's responsibilities typically last from nine months to three years (although, an estate may remain open for several
years because of will contests or tax problems). The functions of an executor are varied, but generally your executor:
• Locates and probates your will
• Inventories, collects, and sells (if necessary) your assets
• Pays legitimate creditor claims
• Pays any taxes owed by your estate
• Distributes any remaining assets to your beneficiaries
Tip: Your executor is entitled to a fee from your estate for services rendered. The fee can be waived (usually, a close family
member will waive the fee).

What are the duties of an executor?
Your executor acts in a fiduciary capacity . This means that he or she must exercise a high degree of care at all times.
Additionally, your executor is under court supervision, subject to its control and approval.
Some states require executors to post a bond, which is later paid back to the executor from the estate (though you may be able to
waive this requirement through a will provision). In addition, your executor is personally responsible for ensuring that all the proper
tax returns are filed and that any estate taxes due are paid. Finally, your executor is accountable to the court and to your
beneficiaries on completion of his or her duties.

How do you select an executor?
Your choice of executor is a very important one. Ideally, you want someone you can trust, who has a close relationship to your
family, who has some understanding of tax laws, and who has a keen sense of business (especially if you are a business owner).
Typically, spouses are named. Other choices include older children, siblings, or parents. Friends, attorneys, and bank or trust
officers are also common. You can name multiple executors to oversee different aspects of your affairs. However, coexecutors
may result in an increase in paperwork and a slowdown in the probate process. Some of the attributes you should look for in a
good executor are:
•
•
•
•
•
•

Ability to serve
Willingness to serve
Competency
Trustworthiness
Appreciation of your family's needs
Knowledge and experience

Individual versus professional
When choosing an executor, you can name an individual or a professional (e.g., an attorney or a bank trust department) to handle
your affairs.
A family member or close friend has knowledge of your affairs and would take a personal interest in the settlement of your estate
and the well-being of your beneficiaries. However, he or she may not be the best choice. Serving as an executor is a time
consuming and stressful task. Some of the executor's duties are very demanding: preparing and filing tax returns, obtaining
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appraisals, making an accurate accounting, and these are things best left to professionals. By naming a professional to manage
your affairs, you gain some permanence. A professional executor is unlikely to refuse to serve or to resign. In addition, it may be
easier to hold a professional executor financially accountable for mismanagement than a nonprofessional. A professional who
makes money from managing estates will have the investment expertise as well as the legal, tax, accounting, and computer
abilities to do the job well and efficiently. You also gain some impartiality by having a professional manage your affairs. A
professional executor should be more impartial to your beneficiaries or heirs. You also reduce the risk that your executor will make
hardship loans to friends. However, by nominating a professional, you lose that personal touch from a friend or a relative who is
not managing any other estates.
Technical Note: In general, state laws require that the person who manages your affairs be an adult U.S. citizen. Additionally,
your executor cannot be a convicted felon. State laws may also give special powers to your executor, or spell out what your
executor can or cannot do. You can also use your will to grant your executor any special powers needed to carry out the
instructions in your will.

What if you don't leave a will?
If you leave no will, if you do not name an executor in your will, or if your executor refuses or fails to serve, the probate court will
appoint an administrator (or curator). If this happens, you have no say about who will manage your final affairs. An administrator
performs many of the same functions as an executor but has much less power and authority.
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Wills
What is a will?
A will may be the most vital piece of your estate plan, even if your estate is a modest one. It is a legal document that lets you
direct how your property will be dispersed (among other things) when you die. It becomes effective only after your death. It also
allows you to nominate an estate executor as the legal representative who carries out your wishes. In addition, in many states,
your will is the only legal way you can name a guardian for your minor children.
Without a will, your property will be distributed according to the intestacy laws of your state. The laws of your state also govern the
validity of a will.

What are the requirements?
Requirements vary from state to state. Generally, for your will to be valid, the following requirements must be satisfied.

You must be 18 and of sound mind
Generally, you must be 18 years of age to execute a will, although some states have a different minimum age requirement.
You also must be of sound mind. That means that you must have testamentary capacity--that you know and understand what
property you own, its nature, who would inherit it, and the plan for disposition outlined in the will. You must also be free of undue
influence or fraud at the time the will is drafted. In other words, you must draw up a will of your own free will.

Will must be properly executed
Your will must be properly executed. Generally, this means that the will must be:
• Written--The general rule is that a will must be written. Usually, the will is typewritten or in some printed form. The one
exception to the general rule is a nuncupative (oral) will. Nuncupative wills are generally valid only if made during your last
illness and only if the witnesses reduce it to writing very soon afterward.
• Signed by you (the testator)--You or someone in your presence and at your direction must sign the will.
• Witnessed--Generally, your signature must be witnessed by two competent persons. Some states require three witnesses
and some require no witnesses in certain cases, such as when a holographic will is executed. A holographic will is a will that
is valid despite not being witnessed because it is completely in the testator's handwriting. Other states may also require that
the signatures be notarized.
Technical Note: Competency is a legal term. It means that the witnesses are of legal age (generally 18) and understand what
they are witnessing. A witness is generally not considered competent if he or she is a beneficiary under the will and would not
inherit if you died intestate. If this happens, the state will generally void the devise or legacy to that beneficiary. Some states void
bequests to all witnesses.

What does your will do?
Avoids intestacy
Probably the greatest advantage to a will is that it allows you to avoid intestacy. State intestate succession laws, in effect, provide
a will if you fail to do so. This "intestate's will" distributes your property the way the state thinks you would have if you had made a
will (i.e., to your spouse or closest blood relatives). However, this may not necessarily be what you would want. Also, intestacy
has many other disadvantages (e.g., thwarts tax minimization planning).

Distributes property according to your wishes
With a will, you can leave: (1) a specific bequest (such as jewelry, an heirloom, furniture, or cash), (2) a general bequest (such as
a percentage of your property), or (3) your residuary estate (what's left over) to a surviving spouse, a child, another relative, a
friend, a trust, a charity, or anyone, according to your wishes.
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Caution: There are some limits imposed on how you can distribute your property with a will (e.g., you cannot completely avoid a
spouse's right to inherit).
Most states will not let you leave property directly to a pet, nor will they let you set up a trust for a pet in the pet's name. However,
you can leave money in your will for someone to care for your pet after your death. A more expensive option is to establish a trust
in someone's name, and specify in the trust document that the funds are to be used for looking after your pet. Make sure the
caretaker agrees in advance to look after your pet.

Nominates a guardian for your minor children
In many states, a will is your only means of stating which individual(s) you wish to act as legal guardian for your minor children
after you die.
You can name a guardian of the person, who takes personal custody of the children, and a guardian of the property or estate, who
manages the children's assets. This can be the same or a different person.
Caution: The probate court has final approval, but it will usually approve whomever you nominate unless there are compelling
reasons not to do so.

Nominates an executor
A will allows you to designate a person to act as your legal representative after your death. An executor carries out many estate
settlement tasks, including locating and probating your will, collecting your assets, paying legitimate creditor claims, paying any
taxes owed by the estate, and distributing any remaining assets to your beneficiaries.
Caution: The probate court has final approval, but it will usually approve whomever you nominate unless there are compelling
reasons not to.

Specifies how to pay estate taxes and other expenses
Unless you direct otherwise in your will, the beneficiaries will bear liability for estate taxes and other expenses according to state
law. To ensure that your beneficiaries receive what you intend for them to have, you can provide in your will that these costs be
paid from the residuary estate (what's left over). Or, you can specify which assets should be used or sold to pay these costs.

Creates a testamentary trust
You can create a trust in your will, which comes into being when your will is probated. Your will sets out the terms of the trust,
such as who the trustee is, who the beneficiaries are, how the trust is funded, how the distributions should be made, and when the
trust terminates.
Tip: Using a trust may be especially important if you have a spouse or minor children who are unable to manage property
themselves.

Funds a living trust
If you have or plan to establish a living trust (one that is created while you are living), your will can transfer ( pourover ) any assets
that were not already transferred to the trust.

Minimizes taxes
Your will gives you the chance to minimize taxes and other costs.
Example(s): Ken drafts a will that leaves his entire estate to his wife, Sue. Ken dies. None of Ken's property is taxable because
he left it all to his wife, and it is therefore fully deductible under the unlimited marital deduction.

Are there any tradeoffs?
Although the benefits of a will far outweigh the drawbacks, there are some tradeoffs.

Assets disposed of through a will are subject to probate
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Probate (the court-supervised process of administering your will) can be expensive and time-consuming. The length of probate
can be affected by several factors including the size and complexity of the estate, any challenges to the will or its provisions,
creditor claims against the estate, who your beneficiaries are, state probate laws and the state court system, and tax issues.
Owning property in more than one state can result in multiple probate proceedings. This is called ancillary probate. Generally, real
estate is probated in the state in which it is located, and personal property is probated in the state in which you are domiciled (i.e.,
reside) at the time of your death.

Will provisions can be challenged in court
The validity of your will can be challenged in court. Usually, an unhappy beneficiary or a disinherited heir will present the
challenge. Some common claims include:
• You lacked testamentary capacity when you drew up the will
• You were unduly influenced by another individual when you drew up the will
• The will was forged or was otherwise improperly executed
• The will was revoked.
Tip: You can attempt to discourage challenges to your will by including a "no contest" provision. Stipulate in your will that if
beneficiaries try to gain a greater portion of the estate, they will be disinherited entirely. For the "no contest" provision to have any
bite, however, you must make a bequest to a beneficiary you expect may contest the will, so that he or she has something to lose
by contesting your will. The degree to which "no contest" provisions will be enforced varies by state. A typical provision would look
like this: "If any beneficiary should contest the probate or validity of my will, then all benefits for the beneficiary shall cease and
this instrument shall be interpreted as if the beneficiary had predeceased me"

Wills are public documents
Once probated, a will becomes a public document, available to anyone who wishes to read it. This can be discomfiting for anyone
who has privacy concerns. Anyone can find out what you have left in your estate and to whom you have left it, thus exposing your
beneficiaries to fraud or other crimes. Also, if you make negative or embarrassing statements about a person in your will, you
leave your estate vulnerable to a libel suit.

How do you make a will?
Hire an attorney
Although a will need not be drafted by an attorney to be valid, it is highly recommended that you seek an attorney's advice to
ensure that your will does what you intend.

Determine what you leave in your will
You must determine whether (1) you can dispose of an asset in your will and (2) whether you should dispose of an asset in your
will.
Before you can give away what you own, you must figure out what it is that you own. The way in which you own property will
determine whether you can transfer that asset in your will. Solely owned property is property owned by you alone and generally
can be transferred by will. Property held in joint tenancy , tenancy by the entirety , and community property , on the other hand,
generally passes in whole or in part directly to the joint owner at your death. Property held as joint tenants or tenants by the
entirety can't be transferred by will.
Also, remember that property in which you have already named a beneficiary does not pass by your will (e.g., life insurance,
pension plans, IRAs, Totten Trust accounts, Payable on Death accounts).
Once you have determined what you can give away in your will, you need to decide if you should. It may be better to dispose of
property while you are living , rather than at death. For example, you may want some transfers to remain private or you may want
to reduce estate taxes by giving away during your lifetime property that is likely to greatly appreciate (increase in value).

Tell someone your funeral wishes
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Because your will might not be read immediately after your death, it may not be possible to have your funeral and burial wishes
honored if you include them in your will. Instead, put funeral wishes in a separate letter of instruction; leave the letter with a trusted
friend, close relative, or your executor; and have it read immediately upon your death.

Choose your beneficiaries
Beneficiaries are the people and organizations to whom you leave property. They can be relatives, friends, trusts, or charities. The
essence of the will-making process revolves around thinking about the property you own and who you want to have it after your
death.

Select a guardian for your minor children
If you have minor children, you will want to nominate a guardian in your will to care for them and their property after you die,
should their other parent not be able to care for them. This is an extremely important decision.

Select an executor
Your executor is responsible for carrying out the instructions of your will and managing the probate process. This includes locating
your will, collecting your assets, paying legitimate creditor claims, paying any taxes owed by the estate, and distributing any
remaining assets to your beneficiaries. Choosing an executor is another very important decision.

Draft a will
Each state has its own laws governing the validity of will provisions, the format a will must take, and execution formalities. Here
are some tips:
• Include a clause revoking any prior wills and codicils
• Use specific and definite language to avoid questions later about your intent.
Example(s): "I leave my daughter, Judy, nothing. I intentionally omit Judy from my will, not because I do not love her, but because
she is wealthy in her own right and does not need my money."
•
•
•
•
•
•

Mention personal effects (especially valuable articles) specifically
Mention outright cash gifts specifically
Mention dispositions of real estate specifically
Make special provisions for any business interests
Make special provisions for the payment of taxes and other costs
Consider making special provisions to reduce the amount of specific bequests and legacies in the event that the value of
your estate falls below a certain level

Properly execute the will
Your will must be properly executed. Generally, this means that the will must be:
• Written--The general rule is that a will must be written. Usually, the will is typewritten or in some printed form. However,
some states allow a holographic (handwritten) will. The one exception to the general rule is a nuncupative (oral) will.
Nuncupative wills are generally valid only if made during your last illness and only if the witnesses put it in writing very soon
afterward.
• Signed by you (the testator)--You, or someone in your presence and at your direction, must sign the will.
• Witnessed--Generally, your signature must be witnessed by two competent persons. Some states require three witnesses
and some don't require any in certain circumstances. Others require that the signatures be notarized.
Technical Note: Competency is a legal term. It means that the witnesses are of legal age (generally 18) and understand what
they are witnessing. A witness is generally not competent if he or she is a beneficiary under the will and would not inherit if you
died intestate. If this happens, the state will generally void the devise or legacy to that beneficiary. Some states void bequests to
all witnesses, which has the effect of making interested witnesses competent and the will validly witnessed.

Store the will in a safe, accessible place
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Wills should be stored in a secure and accessible place. Your executor and at least one close family member should know where
you keep your will. Storage options include a file in your attorney's office or a fireproof safe at home. In some areas, it is possible
to keep a copy of your will on file at the local probate court.
Caution: It is not recommended that you store your will in a bank safe deposit box. Some states seal safe deposit boxes upon the
owner's death, and the box can be opened only after obtaining the probate court's approval.

Review your will annually or upon certain events
A will is not a static document and should be reviewed at least annually or whenever your life situation changes. Here are some
circumstances under which you may want to revise your will:
•
•
•
•
•
•
•
•
•

You marry or remarry
You have a child
You divorce
Your spouse or child dies
You move to another state
Your income changes
You retire
The value of your estate changes
Tax laws change

Can you change or revoke your will?
You can amend (change) your will by executing a codicil . A codicil is a separate, written, and formally executed document that
becomes part of your will. A codicil generally should be used only for minor changes to your will. You should execute a new will if
there are many changes or a major change.
Revoking your will must be done very carefully. If not done correctly, the will remains valid until properly revoked or superseded.
Most state laws require that the will be revoked by a subsequent instrument (a new will) or by a physical act (e.g., destroying or
defacing it). That means that the will must be either burned, torn, or canceled with the intent to revoke.
Example(s): Example A: Mary executes a valid will leaving her entire estate to Jason. Mary throws her will in the trash by
mistake. The will is burned. The will is not revoked because there was no intent on Mary's part to revoke.
Example(s): Example B: Steven executes a valid will leaving his entire estate to Jill. Steven later changes his mind and decides
to leave one-half of his estate to Jack. Steven executes another will and includes a provision that specifically revokes the first will.
Steven also writes "REVOKED" on the top and across all signatures on the first will, dates it, and signs it. The court will probably
honor the revocation of the first will and uphold the validity of the second will.

What types of wills are there?
Preprinted wills
Preprinted wills or wills generated by computer software packages are legally valid in some states. However, they are generally
inappropriate for people with more than small, uncomplicated estates because of their one-size-fits-all nature. Instead, they may
be an appropriate starting place for determining what type of property you own and to whom you want to leave it.

Holographic wills
Holographic wills are permitted in some states, but only under certain conditions. A holographic will is a will that is valid despite
not being witnessed, because it is written entirely in the testator's handwriting.

Nuncupative wills
Oral or nuncupative wills are recognized by very few states and only in very limited circumstances--usually when a person is near
death, has no will, and has no time to write one. Often, states require that the provisions of an oral will be committed to writing
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soon after they are stated, and they limit the value and type of property that can be distributed in this manner.

Video wills
Currently, no state accepts a videotaped will. However, if you are concerned about challenges to your will, a video showing how
the will was executed may help prove that you were of sound mind or that the will was executed properly.

Pourover will
With a pourover will , you can leave all or part of your estate to a trust after your death.

Joint will
A joint will is a single will that serves two or more people. Joint wills are extremely rare and generally undesirable.

Mutual will
A mutual will is drawn up by one individual and is conditioned on an agreement with a second individual to dispose of his or her
property in a particular way. It is sometimes called a contractual will. Like joint wills, mutual wills are quite rare and generally
undesirable.

Living will
Unlike a traditional will, which disposes of your property, a living will specifies which medical means, if any, are to be used to keep
you alive under certain conditions.
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Selecting an Executor
What is an executor?
An executor is a personal representative who acts for you after your death. You nominate or designate an executor in your will to
settle your estate. The person chosen will act in your place to make decisions you would have made if you were still alive. The
probate court has final approval, but the court will generally confirm your nomination unless there are compelling reasons not to.
An executor's responsibilities typically last from nine months to three years (although, an estate may remain open for several
years because of will contests or tax problems). The functions of an executor are varied, but generally your executor:
• Locates and probates your will
• Inventories, collects, and sells (if necessary) your assets
• Pays legitimate creditor claims
• Pays any taxes owed by your estate
• Distributes any remaining assets to your beneficiaries
Tip: Your executor is entitled to a fee from your estate for services rendered. The fee can be waived (usually, a close family
member will waive the fee).

What are the duties of an executor?
Your executor acts in a fiduciary capacity . This means that he or she must exercise a high degree of care at all times.
Additionally, your executor is under court supervision, subject to its control and approval.
Some states require executors to post a bond, which is later paid back to the executor from the estate (though you may be able to
waive this requirement through a will provision). In addition, your executor is personally responsible for ensuring that all the proper
tax returns are filed and that any estate taxes due are paid. Finally, your executor is accountable to the court and to your
beneficiaries on completion of his or her duties.

How do you select an executor?
Your choice of executor is a very important one. Ideally, you want someone you can trust, who has a close relationship to your
family, who has some understanding of tax laws, and who has a keen sense of business (especially if you are a business owner).
Typically, spouses are named. Other choices include older children, siblings, or parents. Friends, attorneys, and bank or trust
officers are also common. You can name multiple executors to oversee different aspects of your affairs. However, coexecutors
may result in an increase in paperwork and a slowdown in the probate process. Some of the attributes you should look for in a
good executor are:
•
•
•
•
•
•

Ability to serve
Willingness to serve
Competency
Trustworthiness
Appreciation of your family's needs
Knowledge and experience

Individual versus professional
When choosing an executor, you can name an individual or a professional (e.g., an attorney or a bank trust department) to handle
your affairs.
A family member or close friend has knowledge of your affairs and would take a personal interest in the settlement of your estate
and the well-being of your beneficiaries. However, he or she may not be the best choice. Serving as an executor is a time
consuming and stressful task. Some of the executor's duties are very demanding: preparing and filing tax returns, obtaining
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appraisals, making an accurate accounting, and these are things best left to professionals. By naming a professional to manage
your affairs, you gain some permanence. A professional executor is unlikely to refuse to serve or to resign. In addition, it may be
easier to hold a professional executor financially accountable for mismanagement than a nonprofessional. A professional who
makes money from managing estates will have the investment expertise as well as the legal, tax, accounting, and computer
abilities to do the job well and efficiently. You also gain some impartiality by having a professional manage your affairs. A
professional executor should be more impartial to your beneficiaries or heirs. You also reduce the risk that your executor will make
hardship loans to friends. However, by nominating a professional, you lose that personal touch from a friend or a relative who is
not managing any other estates.
Technical Note: In general, state laws require that the person who manages your affairs be an adult U.S. citizen. Additionally,
your executor cannot be a convicted felon. State laws may also give special powers to your executor, or spell out what your
executor can or cannot do. You can also use your will to grant your executor any special powers needed to carry out the
instructions in your will.

What if you don't leave a will?
If you leave no will, if you do not name an executor in your will, or if your executor refuses or fails to serve, the probate court will
appoint an administrator (or curator). If this happens, you have no say about who will manage your final affairs. An administrator
performs many of the same functions as an executor but has much less power and authority.
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Probate
What is probate?
Management, settlement, and distribution of the deceased's estate
When you die with a will, your estate goes through a process that manages, settles, and distributes your property according to the
terms of your will. This process is governed by state law and is called probate. Probate proceedings fall under the jurisdiction of
the probate court (also sometimes called the Surrogate's, Orphans', or Chancery court) of the state in which you are domiciled at
the time of your death. The probate court in the state in which you are domiciled at the time of your death oversees probate of
your tangible and intangible personal property and any real estate that is located in that state. If you own property located in a
state other than the state in which you are domiciled at the time of your death, you may be required to initiate ancillary probate
proceedings in the other state.
Items that are subject to probate are known as probate assets. Probate assets generally consist of any property that you own
individually at the time of your death and that passes to your beneficiaries according to the terms of your will. Nonprobate assets
include all property that passes outside of your will and therefore do not have to go through probate. Examples of non-probate
property include property that is owned jointly with right of survivorship (e.g., a jointly held bank account) or property that is owned
as tenants by the entireties (e.g., real property owned by a husband and wife.) Other property that passes outside of probate is
property which passes to designated beneficiaries by operation of law such as proceeds of life insurance or retirement benefits.
Technical Note: Domicile is a legal term meaning the state where you intend to make your permanent home. It does not refer to
a summer home or a temporary residence.
Caution: If you own real property in another state, your executor will need to initiate ancillary probate proceedings and
administration in the state where the property is located.
Tip: States generally require an estate to go through the probate process if the estate's assets exceed a threshold amount, which
varies from state to state. Estates whose values are under the threshold amount can avoid probate altogether if the executors so
elect, or they may have the option of electing an informal or expedited probate procedure.

Probate court
If an estate goes through the probate process, the probate court supervises the following activities:
•
•
•
•
•

Validation of the decedent's will
Identification and collection of estate assets
Payment of debts, expenses, and taxes
Distribution of assets to the beneficiaries
Accounting to all interested parties

How long does it take to go through probate?
Depending on where your executor probates your estate and the size of your probate estate, the probate process can take as little
as three months, or as long as two years or more.

Informal or formal
Some states allow an executor to choose from either formal or informal probate proceedings. If probate is formal, the executor
must follow formal probate procedures (usually defined by statute) and is under the direct supervision of the probate court. If an
estate is small and there are no complex issues to resolve, the executor of the estate may be permitted to apply for informal
probate. Where informal probate is elected, the executor becomes personally responsible for the activities noted above that are
supervised by the court in a formal probate proceeding. While procedures vary from state to state, if probate is informal, the
executor may not have to appear (or file) in court after proceeding under informal probate rules has been approved.
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Tip: Informal probate is often not as complicated and time-consuming as formal probate, nor as costly. Therefore, your executor
should consider electing informal probate if that option is available for your estate.
Caution: Even when informal probate is available, courts only allow it if you leave a valid will and the will has not yet been
submitted for formal probate. However, if you do not leave a valid will, informal administration of your intestate estate may be
available if other requirements are met.

How much will probate cost?
Probate costs usually include court costs (filing fees, etc.), publication costs for legal notices, attorney's fees, executor's fees,
bond premiums, and appraisal fees. Court costs and attorney's fees can vary from state to state. The total cost for probating an
estate can be anywhere from $250 on up. Typically, the larger the estate, the greater the probate costs. However, if a smaller
estate has complex issues associated with its administration or with distribution of its assets (e.g., if the decedent owned property
in several different states), probate can be quite costly.
Tip: Since probate can be a lengthy and costly process, it may be advisable to take advantage of various estate planning
techniques that can reduce or eliminate your probate estate.

Court costs
Court costs for submitting a will for probate vary from state to state. Court costs can include filing fees for processing the probate
application, fees for issuance of letters testamentary (a document authorizing the executor to act on behalf of the estate), fees for
production of certified copies of the will, inventory filing fees, etc.

Attorney fees
Like court costs, attorney fees can vary from state to state. When probating an estate, an attorney may charge a flat fee or a
percentage of the probate estate, or may charge by the hour for his or her time. When using the hourly method, the attorney
generally charges an agreed-upon rate for the actual number of hours that he or she spends working on administering your estate.
If an attorney charges a percentage of the probate estate, his or her fee can range anywhere from 2 to 10 percent or more of the
total value of the probate estate.
Tip: Unless state law mandates otherwise, it is probably wise for the executor of a smaller and less complex estate to arrange for
attorney fees to be charged based on the hourly method, as the hourly method is usually a more accurate representation of the
actual value of the attorney's services.

Executor fees
Executor's fees are often based upon a percentage of the overall estate. They may also be a flat fee unrelated to the size of the
estate. Whether a flat fee or a percentage of the estate, executor's fees are often set in the decedent's will. The executor's fees
may be waived by the executor, and are often waived when a family member serves as the executor in order to preserve the
estate for the beneficiaries of which the executor may be one. Some state laws fix executor fees using a percentage formula,
while other states simply permit the executor to charge a reasonable fee. In addition to their fee, executors are also entitled to
reimbursement for any out-of-pocket expenses incurred in administering your estate.

Bond premiums
Some states require your executor to make an oath and post a bond to ensure that he or she will faithfully execute his or her
duties as executor of your estate. State law determines the amount of the bond (which is generally based on the size of the
estate), and stipulates whether the executor must obtain a corporate or personal surety to guarantee the bond.

Appraisal fees
Your executor may have all of your property, both real and personal, appraised, along with any business interests that you own on
your death (an appraisal may not be required or desirable for smaller estates and estates that are not going through formal
probate proceedings or are not subject to tax). If your estate is subject to estate or inheritance tax, your executor must verify the
value of any real property or business interests that are reported on federal or state tax returns. In addition, an appraisal may be
necessary to settle a dispute between beneficiaries regarding the value of certain personal property. Your executor may hire one
or more appraisers for this purpose.
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Why go through probate?
Probate is a means of obtaining verification from the probate court that the will you left is valid, and for the orderly disposition of
your assets according to the terms of your will. Probate also provides a statutory limit on the length of time for filing of claims
against the estate and a way to pass title on estate property from the deceased to the beneficiaries. If the potential exists for there
to be numerous creditors or disputes among your beneficiaries, probate, although lengthy and costly, may be a wise choice. In
addition, some states require that your will be probated before the beneficiaries under your will can exercise certain rights. Among
the rights that may be limited are the right of your surviving spouse to waive his or her share under the will and elect a statutory
share instead, the right of your surviving spouse to use your residence during his or her remaining life, the right of your surviving
spouse to set aside certain property, and the right of your surviving spouse to a family allowance.

The probate process
Some states, but not all, have adopted the Uniform Probate Code or some version of it. However, since the laws that govern
probate procedures vary from state to state, it is important to be familiar with your state's probate statutes before submitting a will
for probate. You can look up these statutes yourself in any law library (ask the librarian for help if you need it)--or obtain the
necessary information from the probate court or register of wills in your state. However, it is advisable to obtain the assistance of
an attorney if you are not sure how to proceed.

Choosing the right court
There may be situations where your domicile could arguably be in more than one state (for example, if you live in New York for six
months and Florida for six months each year). Some factors that may determine your domicile in these situations are where you
live most of the year, where you intend your permanent home to be, where you are registered to vote, where you have your
driver's license, and where you file your taxes. If your domicile could arguably be in more than one state, it is important for your
executor to consider carefully where probate proceedings are going to be initiated since some states may exempt smaller estates
and certain property from the probate process or may impose estate, inheritance, or other taxes to a greater or lesser degree.
Your executor should also consider initiating probate proceedings in the state that will most effectively and efficiently dispose of
your estate.

Initiation of the process
The probate process begins when someone files your will with a court of competent jurisdiction (usually in the state where you are
domiciled at the time of your death). An application or a petition asking the court to admit the will to probate generally
accompanies this filing along with an application for the appointment of an executor.

Proving the will is valid
Before it can be admitted to probate, your will must be proved to be a valid document. In order for a will to be considered valid, it
must be executed in accordance with the formalities required by your state of domicile. Valid execution can be proved either by
inclusion of a self-proving affidavit with the will (a signed statement of a witness declaring that the will was validly executed) or by
presentment of evidence at a probate hearing. Although the formalities for valid execution vary from state to state, most states
require that the person making the will, also known as the testator, intend the document to serve as his or her will and sign or
acknowledge the will in the presence of two or more disinterested witnesses, who then sign the will in the testator's presence.

Appointment of executor
The application for appointment of an executor is generally filed with the will. If the executor meets state law qualifications, the
probate court will generally grant the application. By granting the application, the court is authorizing your executor to handle the
administration of your estate. If the court denies the application (or if no executor was appointed in your will or if you died leaving
no will), the court will appoint someone to act as the administrator of your estate. The court may require your executor to make an
oath (and/or post a bond) that indicates that he or she will faithfully execute his or her duties as executor of your estate. Once an
application for appointment of an executor has been granted, "letters testamentary" are issued (or letters of administration for the
appointment of an administrator) to your executor (or administrator) that give third parties evidence of your executor or
administrator's authority to act on behalf of your estate.

Notice to interested parties
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A notice that your executor is presenting your will for probate must be given to all parties who may have an interest in your estate.
This notice gives the interested parties a chance to contest or object to the probating or the terms of your will, or to file claims
against your estate, if applicable. Additionally, by giving notice, the statute of limitations on claims starts to run as well as the time
limit for the surviving spouse to make an election against the will. The length and type of notice varies, depending upon state law.

Administration of your estate
Once notice has been given and the requisite time period for interested parties to contest the will or file claims against the estate
has passed, your executor can complete administration of your estate. Administration involves the identification and collection of
your probate assets; payment of debts, expenses, and taxes; and the distribution of the remaining assets to your beneficiaries
according to the terms of your will.
Tip: The amount of time an interested party has to contest a will, file claims against an estate or make an election against the will
varies from state to state.
Tip: The executor of your estate must determine if it is necessary to retain an attorney for assistance in the probate process and
administration of your estate. If administration of your estate is going to involve significant tax and distribution issues, it is probably
in your beneficiaries' best interests for your executor to hire an attorney.

Collection and management of assets
Your executor is responsible for collecting and managing your assets. Your executor should make an inventory of all assets you
owned on the date of your death and should determine the value of all of those assets. These assets include personal property
(tangible and intangible), real property, business interests, and contractual rights. If your executor has elected to go through a
formal probate process (see discussion above), he or she then files the inventory with the probate court, listing the assets and
giving their value as of the date of your death (or alternate valuation date, if applicable). In addition to collecting your assets, your
executor has a duty to properly manage your assets, including making sure the assets do not decrease in value (e.g., investing
funds rather than placing them in non-interest bearing accounts), insuring the assets (so that your executor is not responsible for
any losses), and obtaining a fair price for any of your property that is sold.
Tip: Once your executor files the inventory with the probate court, it becomes a matter of public record. If privacy is an issue, you
may want to plan now to avoid probate.

Payment of debts, expenses, and taxes
Once your executor collects and inventories your assets, he or she must pay all debts, expenses, and taxes that you owed upon
your death or that are incurred by the estate during the administration process. In determining what debts you owe upon your
death, the executor should look for loans, credit card charges, and other bills. Expenses are typically made up of court fees,
attorney fees, executor fees, appraisal fees, and other charges incurred after your death. Taxes include death taxes (federal and
state), income taxes (federal and state), and state and local personal and real property taxes.
Tip: At the outset of the probate process, your executor may want to open an estate checking and/or savings account where he or
she can deposit cash that is part of your estate upon your death or that is received by the executor during the administration of
your estate. Estate accounts can make it easier for your executor to track cash while paying debts, expenses, and taxes.
Tip: In some cases, your executor may want to or may be forced to sell your real or personal property to pay debts, expenses, or
taxes. Court approval for the sale of real or personal may be necessary, depending upon state law and the terms of your will.

Final accounting
Once your executor collects your assets and pays all debts, expenses, and taxes, he or she must file a final accounting with the
court. Notice is generally given to all interested parties in order to afford them an opportunity to review the final accounting and to
object to it if they feel there is a problem. An interim accounting may also be filed if the estate administration process is expected
to be prolonged, and the executor wants to have certain payment, distributions, or other actions approved by the court prior to the
final accounting.

Distribution of the probate estate
Once the court approves of the final accounting, your executor completes the distribution of your estate according to the terms of
your will (distribution at certain points before the final accounting is issued may be desirable for income tax reasons). After

Page 16 of 18, see disclaimer on final page

distribution, the court may require your executor to file a petition of discharge. Once the court approves the petition, the court
closes your estate and formally discharges your executor, relieving him or her from any further obligations regarding your estate.

What items are subject to probate?
Items that are subject to probate are called probate assets and make up what is known as the probate estate. Probate assets
generally consist of any property you own at your death that passes to your beneficiaries according to the terms of your will.
Example(s): Ken dies, indicating in his will that he wants Sue to have his favorite watch. The watch is a probate asset that will
pass to Sue, Ken's beneficiary, according to the terms of his will.
Non-probate property is property that you own at death that passes outside of your will (e.g., by operation of law such as jointly
held property or life insurance proceeds). Non-probate assets bypass the probate process.
Example(s): Ken takes out a life insurance policy and designates Sue as the beneficiary. Ken indicates in his will that he wants
Liz to have the proceeds of his life insurance policy. The life insurance proceeds are a nonprobate asset. When Ken dies, the life
insurance proceeds pass outside of Ken's will and go directly to Sue, not Liz.
Since some states exempt smaller estates and certain types of probate property from the probate process, and since the laws that
govern probate vary from state to state, it is important for the executor to check the probate laws in the state of your domicile in
order to determine if probate is necessary for your estate.

What if you did not leave a will or the will that you left is invalid?
If you die without a will, also known as dying intestate , or your will is invalid, your property will pass to your legal heirs under the
state intestate succession laws. When you die intestate, the court appoints an administrator (rather than an executor) to be in
charge of collecting and managing your assets; paying debts, expenses, and taxes; and distributing your remaining assets
according to the state intestacy laws. State law usually governs appointment of the administrator. While state laws vary, the
administrator of an intestate estate will likely be either your surviving spouse or your next of kin.
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IMPORTANT DISCLOSURES
Securities and Advisory Services offered through Cadaret Grant & Co., Inc., a Registered
Investment Advisor & Member FINRA / SIPC. www.finra.org
m2 Asset Management, Inc. & Cadaret Grant & Co., Inc. are separate entities.
OSJ Office: 100 Madison St., Ste. 1300, Syracuse, NY 13202 / (315) 471-2191
Disclosure:
Performance figures displayed herein represent past performance and are not predictive of future
results. The investment return and principal value of an investment will fluctuate so that an investor’s
shares/units, when redeemed, may be worth more or less than the original cost. Investment
securities are not FDIC-insured, nor are they deposits of, or guaranteed by, a bank or any other
entity.
The information has been gathered from sources believed to be reliable, however, m2 Asset
Management and Cadaret, Grant do not guarantee the accuracy or completeness of the information,
do not provide tax, legal, or accounting advice, and clients should consult their tax, legal or
accounting advisor as appropriate.
To the extent that this material concerns tax matters, it is not intended or written to be used, and
cannot be used, by a taxpayer for the purpose of avoiding penalties that may be imposed by law.
Each taxpayer should seek independent advice from a tax professional based on his or her
individual circumstances.
These materials are provided for general information and educational purposes based upon publicly
available information from sources believed to be reliable — we cannot assure the accuracy or
completeness of these materials. The information in these materials may change at any time and
without notice.
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